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Opi ni on by Seeherman, Adm nistrative Trademark Judge:

Creativity, Inc. has appealed fromthe refusal of the
Trademar k Exam ning Attorney to register IN PLAIN ENG.I SH as
a trademark for "books concerning conputers and

t echnol ogy. "*!

Regi strati on has been refused pursuant to
Sections 2(d) and 2(e)(1) of the Trademark Act, 15 U.S. C.
1052(d) and 1052(e)(1).

The case has been fully briefed; an oral hearing was

not requested.
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Turning first to the refusal pursuant to Section 2(d),
it is the Exam ning Attorney's position that applicant's
mark, as used on its identified goods, so resenbles the mark
PLAI N ENGLI SH, regi stered on the Suppl enental Register for

"comput er prograns,"?

as to be likely to cause confusion or
m st ake or to deceive.

Qur determ nation of this issue is based on an anal ysis
of all of the relevant factors, as set forth inlInre E |
du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 ( CCPA
1973). Considering the marks first, we find that they are
virtually identical. Although applicant's mark has the
initial word IN, the addition of this word does nothing to
change the commercial inpression of the mark. Both | ook and
sound very nuch ali ke, and both have the sane connotation of
"sinple, clearly understood | anguage.” For this reason,
this case differs fromthose cited by applicant in which no
I'i kel i hood of confusion was found between marks with
different first words, but the same second words.

Wth respect to the goods, we recogni ze that
applicant's goods are books concerning conputers and
technol ogy, and the cited registration is for conputer
progranms. However, it is not necessary that the goods of

the parties be simlar or conpetitive, or even that they

1 Application Serial No. 74/596,434, filed Novenber 8, 1994,
and asserting first use and first use in comrerce on My 23,
1993.
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nove in the sane channels of trade to support a hol ding of
i kelihood of confusion. It is sufficient that the
respective goods of the parties are related in sone manner,
and/or that the conditions and activities surrounding the
mar keti ng of the goods are such that they would or could be
encountered by the sanme persons under circunstances that
coul d, because of the simlarity of the marks, give rise to
the m staken belief that they originate fromthe sane
producer. 1In re International Tel ephone & Tel egraph Corp.
197 USPQ 910, 911 (TTAB 1978).

In this case, the goods in the cited registration are

identified broadly as "conputer prograns,” wthout any
[imtation as to their subject matter. It is not clear what
the subject matter of the coputer programs is, but in view
of the nature of the mark the conputer progranms could well
i ncl ude the subject of conputers and technol ogy. Conputer
prograns about conputers and technol ogy, and books about
conputers and technology are likely to appeal to the sane
cl ass of consuners, and to be purchased by the sanme people.
Further, such goods are likely to be sold in the sane
channel s of trade, for exanple, a store specializing in
conputer-oriented products is likely to sell both conputer

prograns about conputers and books about conputers.

Consuners, encountering these goods at the sanme store and

2 Regi stration No. 1,373,141, issued Novenber 26, 1985; Section
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sold under the virtually identical marks at issue here,
woul d be likely to believe that the goods emanate fromthe
sane source.

Further, and contrary to applicant's assertion, the
purchasers of applicant's and the registrant's goods are not
likely to be highly sophisticated. Because of the
w despread use of conputers in virtually all facets of
Anmerican life, conputer-oriented materials are no | onger
purchased and used only by conputer experts. Moreover, the
nature of the marks involved herein, PLAIN ENGISH and I N
PLAI N ENGLI SH, indicate that the books and conputer prograns
woul d not be directed to conputer professionals, but would
be hel pful to those |ess sophisticated about conputers.

This is borne out by applicant's specinmens, which state that
DOS is "the foundation for every single programthat runs on
your conputer. So why should it be a nmystery to you?" W
woul d al so point out that even sophisticated consuners woul d
be unlikely to note the mnor difference between applicant's
mark, I N PLAIN ENGLI SH, and the registered mark, PLAIN

ENG.I SH, or, even if they did note this difference, they
woul d be unlikely to assune that this slight difference

i ndi cated that the products sold under the marks enanated
fromdifferent sources.

Applicant has pointed to the fact that the cited mark

is registered on the Suppl enental Register, and that it

8 affidavit accepted.
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coexists on that register with the mark (I N PLAI N ENGLI SH)
for educational |egal books,?® presumably to show that PLAIN
ENGLI SH is a weak mark which is not entitled to a broad
scope of protection. |In this instance, the fact that the
cited registration is registered on the Suppl enent al

Regi ster nay be considered to establish prima facie that, at
| east at the time of registration, the registered mark
possessed a nerely descriptive significance. 1In re Texas

I nstrunments | ncorporated 193 USPQ 678 (TTAB 1976).

However, even a weak mark is entitled to protection, and in
the present case, the marks are so simlar and the goods are
so related that we find confusion would be |likely to occur
if they were used cont enporaneously.

Accordingly, the refusal of registration pursuant to
Section 2(d) is affirned.

This brings us to the refusal of registration pursuant
to Section 2(e)(1), on the ground that applicant's mark is
merely descriptive of books concerning conputers and
technol ogy. The test for determ ning whether a mark is
nmerely descriptive is whether the involved terminmedi ately
conveys information concerning a quality, characteristic,
function, ingredient, attribute or feature of a product or
service. In re Venture Lending Associates 226 USPQ 285,

286 (TTAB 1985). Moreover, the question of whether a

3 Regi stration No. 1,402,649, issued July 22, 1986; Section 8
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particular termis nmerely descriptive nust be determ ned not
in the abstract, but in relation to the goods or services
for which registration is sought, the context in which the
mark is used, and the significance that the mark is likely
to have, because of the manner in which it is used, to the
aver age purchaser as he encounters goods bearing the mark in
the marketplace. |In re Engineering Systens Corp., 2 USPQd
1075 (TTAB 1986).

We find that applicant's mark, | N PLAIN ENGLI SH,
i mredi ately and directly conveys to purchasers and potenti al
purchasers information about a significant characteristic of
applicant's goods, nanely, that they are witten in easy-to-
understand | anguage. The NEXIS articles submtted by the
Exam ni ng Attorney show that the phrase "in plain English"
is readily understood to have such a neaning.* Applicant,
too, shows its recognition that this is the neaning that
woul d be ascribed to the phrase by using, in its specinens,
sentences such as "It takes very special witers to turn
conput er gobbl ygook (sic) into plain English.” Moreover,
applicant touts the fact that its books are witten in
under st andabl e | anguage. The cover page of its specinen

contains the highlighted phrase "Conputer Books in Language

affidavit accepted.

* See, for exanple, "...the 41-page guide provi des no-nonsense
information in plain English,” ("The Tines," April 1, 1995);
"This short volunme is one of those rarities--a book for
prospecti ve buyers and new users that delivers useful, basic
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You Can Understand and Use," while the second page of the
speci men includes the follow ng statenents:

This book, with a m nimal anmount of

"conput erese” hel ps you tane DOS. Here,

in plain English, we nmake | earning DOS a

pl easur e!

Conmputers are a |l ot easier than you

think, IF they are explained in | anguage

you can understand and use. The IN

PLAI N ENGLI SH seri es does just that,

presenting you with books witten by the

best COVMUNI CATORS i n the conputer

field, witers who know their subject

and relate it to you in everyday,

conpr ehensi bl e, PLAIN Engli sh.

Appl i cant argues that a substantial degree of
i magi nati on, thought and perception is required for a
consuner to determ ne what the goods are once he or she sees
the mark, and points out that the mark does not contain the
wor ds books, conputers or technol ogy. However, the test for
determining if a mark is nerely descriptive is not whether
one can guess the goods fromviewing the mark. As stated
above, whether a phrase is nerely descriptive nust be
determ ned not in the abstract but in relation to the goods
for which registration is sought. Wen the mark I N PLAI N
ENGLI SH is viewed in connection with books concerning
conputers and technol ogy, it conveys that the books are
witten in clear and understandabl e | anguage.
Accordingly, the refusal of registration is affirmed on

this ground, too.

information in plain English...." ("The Conmercial Appeal,"
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March 26, 1995).
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Deci sion: The refusals nade pursuant to Sections 2(d)

and 2(e)(1) are affirned.

R L. Simms

E. J. Seeherman

T. J. Quinn
Adm ni strative Trademark Judges
Trademark Trial and Appeal Board



